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PREFACE

The opinions of the Court of Claims herein reported are
published by authority of the provisions of Section 18 of the
Court of Claims Act, approved July 17, 1945, as amended;
I11.Rev.Stat., 1973, Ch. 37, Sec. 439.18, et seq.

The Illinois Court of Claims hears and determines claims
against the State of Illinois based on its laws and administra-
tive regulations, other than claims arising under the Work-
men’s Compensation Act or the Workmen’s Occupational Dis-
eases Act.

The Court also has exclusive jurisdiction to hear and
determine all claims against the State: (1) based upon any
contract with the State; (2) based on tort by an agency of the
State; (3) based on time unjustly served by innocent persons
in Illinois Prisons; (4) based on tort by escaped inmates of
state controlled institutions; (5) for recovery of funds depo-
sited with the State pursuant to the Motor Vehicle Financial
Responsibility Act; and, (6)to compel replacement of a lost or
destroyed state warrant.

Programs to compensate the next of kin of law enforce-
ment officers, fireman, and national guardsmen killed in the
line of duty are administered by the Court.

In 1973, the General Assembly established a program to
alleviate the financial hardship and tragedy suffered by inno-
cent victims of crimes of violence and their families, and to
encourage cooperation with law enforcement officials. This
program is administered by the Court of Claims under the
Crime Victims Compensation Act.

There has been a substantial increase in the number of
claims arising solely as the result of the lapsing of an appro-
propriation from which the obligation could have been paid. This
is an outgrowth of the July 1, 1969, change from biennial to
annual fiscal planning with the consequent lapsing of appro-
priations on September 30 of each year in accordance with the
State Finance Act. Because of both the volume and general
similarity of their content, opinions in such cases have not
herein been reproduced in full.

Other claims for which opinions have not been reported
in full because of volume and general similarity of content
include*: claims in which orders of dismissal were entered
without opinions, some claims arising under the Crime
Victims Compensation Act, claims arising under the Law
Enforcement Officers and Firemen Compensation Act, and
claims for replacement of lost or expired warrants. All claims
for which opinions have not been reported are listed according
to subject matter along with an explanatory headnote.
However, any claim which is of the nature of any of the above
categories, but which nonetheless has precedential value, has
been reported in full.
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IN MEMORIAM

WiLma DAY Bowie
(1916—1979)
For four decades, Wilma Day Bowie served this Court as
Secretary, Administrator and Factotum. To many, she
was the Illinois Court of Claims.

Her colleagues will remember with gratitude and ap-
preciation her unfailing devotion to this Court and will

retain her memory as an inspiration.
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CASES ARGUED AND DETERMINED
IN THE COURT OF CLAIMS
OF THE STATE OF ILLINOIS

REPORTED OPINIONS

FISCAL YEAR 1976
(July , 1975 through June 30, 1976)

(No. 5268 —Claim denied.)

Ray ALm and DonaLD ALm, Claimant, us. STATE OF ILLINOIS,
Respondent.
Opinionfiled October 10, 1968.

RoBerT E. KENNY, JR., Attorney for Claimant.

WiLLiam J. Scort, Attorney General;, MorTON
L. ZasLavsky and ETTA CoLg, Assistant Attorneys
General, for Respondent.

NrcLiGeNcE—burden ofproof: In order for the Claimant to recover, he
must prove that the State was negligent, that such negligence was the
proximate cause of the injury, and that Claimant was in the exercise of due
care for his safety.

Same-—contributory negligence. Where evidence indicates a 14-year-old
child riding a bicycle violated State law by riding on wrong side of city street,
when riding on other side was possible, recovery will be denied Claimant
suing for said child.

Dove, J.

This is a cause of action brought by the Claimants
against the Respondent, State of Illinois, for injuries
suffered by Claimant, Donald Alm, a minor, while rid-
ing his bicycle along a three foot median strip dividing
95th Street in Cook County, Illinois.
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The three cyclists had left the Evergreen Shopping
Plaza, located on the south side of 95th Street and
Western Avenue (2400 West), destined for the Branding
Iron Restaurant, located on the north side of 95th
Street, approximately one block west of Crawford Ave-
nue (4000 West). Until they reached Crawford Avenue,
the boys rode their bicycles on the sidewalk near the
south curb of 95th Street. West of Crawford Avenue
there are no sidewalks along 95th Street. After crossing
Crawford Avenue, the three boys rode along the south
curb of 95th Street, facing eastbound traffic, in a single
file, with Donald Alm riding first, Terry Ellis riding
second, and James Anderson riding third.

At a point approximately one-half block west of
Crawford Avenue, when eastbound traffic was light and
westbound traffic was stopped for the traffic light at
Crawford Avenue, Donald Alm began to cross 95th
Street in a northwesterly direction destined for the
north curb of 95th Street, with Terry Ellis following.
Upon reaching the center strip or median, the
westbound traffic was released by the traffic light at
Crawford Avenue and, since Donald Alm was unable to
cross the westbound lanes of traffic, he continued
westbound along the median strip with Terry Ellis fol-
lowing. After riding from 50 to 70 feet along the median
strip, Donald Alm’s bicycle struck an unmarked hole
approximately three inches deep and two feet long,
which caused him to be thrown immediately in front of
an oncoming eastbound car, which collided with and
traveled over the Claimant.

Albert Miller, a police officer of the Village of Oak-
lawn, arrived at the scene of the accident one or two
minutes after the accident happened. He testified that
the hole in the median strip was two feet wide, two feet
long, and about three inches deep. He further stated
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that to his knowledge the hole existed for several weeks
prior to the accident. Donald Alm, the Claimant, tes-
tified that just prior to the accident his bicycle was
traveling at about 10 miles per hour. He further stated
that he did not see the hole in the median strip before he
struck it.

As a result of said accident, Donald Alm was
rendered unconscious, suffered a cerebral concussion,
and multiple contusions and abrasions of the body, se-
vere fracture of one tooth and loosening of two teeth,
and severe transverse fracture of left hip and pelvis just
below the greater trochanter, requiring open reduction
and insertion of four Knowles pins. Claimant was placed
in a full body cast until September 4, 1965, at which
time he was discharged from the hospital. Claimant was
readmitted to the hospital on June 5, 1966, for seven
days for removal of the Knowles pins.

On July 1, 1966, Dr. John F. Gleason examined
Donald Alm, and found him to have a limp caused by
shortening of the left leg, narrowing of the left thigh
and calf, loss of knee flexion, loss of hip flexion, abduc-
tion and internal rotation, and a 10 1/2 by 1/4-inch scar
on his left thigh.

Medical expenses incurred by Raymond Alm on
behalf of Donald Alm amounted to $3,506.89, and the
estimated cost of future dental treatment will amount to
$225.00.

Claimant contends that the Respondent was negli-
gent in permitting and allowing the hole in question to
remain in the median strip, and that such negligence
was the proximate cause of the injuries to Donald Alm.

The law in the State of lllinois is clear that, in order
for a Claimant in a tort action to recover damages
against the State of Illinois, said Claimant must prove
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that the State of Illinois was negligent, that such negli-
gence was the proximate cause of the injury, and that
Claimant was in the exercise of due care and caution for
his own safety. McNary us. State of Illinois, 22 Ill.Ct.CL.
328, 334; Bloom us. State of Illinois, 22 Ill.Ct.Cl. 582,
585.

The State of Illinois is not an absolute insurer of
every accident that occurs on its public highways. Gray,
Et Al., us. State of lllinois, 21 1ll.Ct.Cl. 521; Riggins us.
State of Illinois, 21 Ill.Ct.Cl. 434; Terracino us. State of
Ilinois, 21 Ill.Ct.CI. 177.

The first question to be determined is whether the
Claimant, Donald Alm, a minor, was, at the time of the
accident in question, in the exercise of due care and
caution for his own safety.

In the case of Fahrney us. O’Donnell, 107 Ill.App.
608, the Court held as follows:

A bicycle is a vehicle subject to the rules of law governing other vehicles
using the public highway, and its rider is required to use the same degree of
care to avoid the accident as the driver of any other vehicle.

Ill.Rev.Stat., Ch. 95 1/2, 0121, provides as follows:

Every person riding a bicycle or an animal or driving any animal
drawing a vehicle upon a roadway shall be subject to the provisions of this act
applicable to the driver of a vehicle, except those provisions of this act which
by their nature can have no application.

Ill.Rev.Stat., Ch.95 1/2, §156,provides as follows:

Whenever any highway has been divided into two roadways by leaving
an intervening space or by a physical barrier or a clearly indicated dividing
section so constructed as to impede vehicular traffic, every vehicle shall be
driven only upon the right-hand roadway, and no vehicle shall be driven over,
across or within any such dividing space, barrier, or section, except through
an opening in such physical barrier or dividing section, or space or any
crossover or intersection established by public authority.

It appears from the evidence in this case that the
Claimant, Donald Alm, drove his bicycle on the left-

hand roadway of 95th Street for approximately one-half
block before crossing the left-hand roadway to the me-
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dian strip. When Claimant was unable to proceed across
the north half or right-hand roadway of 95th Street
because of westbound traffic, he proceeded west on his
bicycle along and over the median strip to the point of
the accident. Ill.Rev.Stat., Ch. 95 1/2, 0156, above set
forth prohibits both the driving of a vehicle on the
left-hand roadway and the driving over or upon the
median strip.

It is the Illinois rule of law that the violation of an
ordinance or statute such as Ill.Rev.Stat., Ch. 95 1/2,
0156, is prima facie evidence of negligence. Miller us.
Burch, 254 Ill. App. 387.

With regard to contributory negligence on the part
of a minor, Illinois law requires a minor over the age of
seven years to exercise that degree of care which a
reasonably careful person of the same age, capacity,
intelligence and experience would have exercised under
the same or similar circumstances. Wolf us. Budzyn, 305
Ill. App. 603; Hartnett u. Boston Store, 265 Ill. 331. The
evidence in this case indicates no reason or condition
justifying Claimant’s violation by driving his bicycle on
the left-hand roadway, and then along the median strip
dividing 95th Street. It appears to the Court that the
Claimant had several alternatives to avoid violation of
the statute. Claimant could have crossed to the north
curb of 95th Street. Instead Claimant chose to proceed
along the left-hand roadway in violation of the statute.
When Claimant reached the median strip and saw that
he could not proceed to the north curb of 95th Street
because of the westbound traffic, Claimant could have
stopped his bicycle and waited for traffic to clear. In-
stead Claimant continued to ride his bicycle along the
narrow median strip to the point of the accident.

In the case of McAbee us. State of lllinois, 24
111.Ct.CL. 374, the Court held that Claimant, who was
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riding a bicycle on a clear day on the pavement with no
obstructions to bar visibility, was guilty of contributory
negligence in not seeing a hole in the street where the
Claimant had testified: “Actually, | didn’t see it, not
before | hit it.”

The accident in question occurred during the day-
light hours and the hole in the median strip should have
been readily visible to the Claimant riding his bicycle.
Had the Claimant been reasonably alert and observant,
he should have seen the hole and been able to avoid the
accident.

It must be concluded from the evidence in this case
that the Claimant, Donald Alm, was negligent in the
management and control of his bicycle. The Court is of
the opinion that, even though Donald Alm was a minor,
fourteen years of age at the time of the accident, he
failed to exercise that degree of care which a reasonably
careful person of the same age, capacity, and experience
would have exercised under similar circumstances; and,
therefore, was not, as a matter of law, in the exercise of
due care and caution for his own safety.

For the above reasons, it is the opinion of this Court
that the Claimant, Donald Alm, was guilty of contribu-
tory negligence, and that his contributory negligence
bars the Claimants from any recovery in this action.
Therefore, Claimants’ claim must be denied.

(No.5589—Claimants awarded $25,000.00.)

CHARLEs and HaroLD EicHeN, Claimant, us. STATE OF
ILLINoIS, DEPARTMENT OF CHILDREN AND FAMILY SERVICES,
Respondent.

Opinion filed August 7,1975.

JAMES R. PoTTER ,Attorney for Claimant.
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WiLLiam J. ScoTT, Attorney General; WiLLiam E.
WEeBBER and DoucLAs G. OLSON, Assistant Attorneys
General, for Respondent.

NEGLIGENCE — dutyof State to third person by acts of wards. The Respon-
dent was negligent in placing an emotionally disturbed child with dangerous
and destructive tendencies in an unstructured child care institution, when
such child escapes and causes damage to the property of third persons.

BuRrks, J.

This claim is for damages to property, a sawmill in
Macoupin County near Carlinville, owned and operated
by the Claimants, Harold and Charles Eichen. The com-
plaint alleges that, as a result of a fire set on October 7,
1968, the sawmill, including a storage building, logs,
lumber, tools and other material were destroyed, total
damage being in the amount of $25,000. The fire was
allegedly set by Ora Hash, a ward of the Respondent,
who escaped custody.

Ora Hash, at age 15, became a ward of the Depart-
ment of Children and Family Services by order of the
Circuit Court of Peoria County, entered on May 28,
1968; and Herschel L. Allen, Chief of the Division of
Child Welfare, Department of Children and Family Ser-
vices, was appointed his legal guardian with power and
responsibility to place and provide for the care and
supervision of the ward.

Prior to becoming a ward of the State, Ora Hash
had been living in a relative’s home under the supervi-
sion of the Circuit Court of Peoria County. He and
another boy had been picked up for breaking and enter-
ing, and the Court removed him to the Gift Avenue
Detention Home in Peoria.

Ora Hash came from a difficult home situation.
Both of his parents died, and he was accepted by an
uncle who was very permissive in his parental responsi-
bility. He moved often—from Kentucky to Tennessee, to
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Florida, and back to Kentucky. Ora Hash was never
adequately supervised, a fact which contributed to his
emotional instability. He went to live with an aunt who
was unable to control or supervise him and was re-
turned to his uncle. Ora later went to live with another
aunt and uncle in Glasford, Illinois.

While in Glasford, Ora Hash and another boy ran-
sacked the Glasford grade school and committed serious
vandalism: spraying paint, breaking furniture, win-
dows, and generally tearing up the school. These boys
also broke into the Glasford Lumber Yard, stole a
number of items, and tore up the place. Thereupon, the
Court removed him to the Gift Avenue Detention Home.

After becoming a ward of the State, Ora Hash
remained in the Gift Avenue Detention Home for about
a month until a boarding home could be found. At the
Detention Home Ora was difficult to handle. He would
threaten to do things, according to the record, but there
is no explanation of the type of things he threatened to
do in this particular home. They did not want him to
remain.

From the Gift Avenue Detention Home, Ora Hash
went to the Horton Foster Home in Tremont, where they
found Ora was a very negative influence on other teen-
age boys. He smoked incessantly. There were further
threats reported with no explanation as to what those
threats were. Once again, this home would not keep
Ora, and he was sent back again on an emergency basis
to be placed at the Gift Avenue Detention Home. He was
then placed in the Raymond Hanby Foster Home in Oak
Hill. At both the Horton and Hanby Homes, Ora showed
a tendency to run away, and he would make more
threats when throwing one of his temper tantrums,
which were frequent.

An example of the type of threats Ora would make
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was finally given in a belated departmental inter-office
memorandum, written two months after Ora had caused
Claimant’s fire loss. It stated that Ora formerly had a
part-time job for a few days on a farm. When told that
he might not be paid because of the poor quality of his
work, Orareplied that, if he wasn’t paid, “hemight burn
down the barn.” At another time he told the foster
parents that “during the night he might get up and
knock them in the head.”

The Department sought another new home for Ora
Hash. On October 1, 1968, he was accepted as “an
emergency-type placement’ at Peaceful Valley Youth
Ranch at Carlinville. This was the fourth institution for
Ora in five months as a ward of the State.

The complete history of Ora Hash was not known to
the Director of Peaceful Valley Ranch until after Ora
was admitted “because of the dire need of the Depart-
ment to place him as soon as possible.” The director was
Mr. Larry F. Renetzky. Mr. Renetzky, whose educa-
tional background includes a master’s degree in social
work, had been a lay minister prior to joining the
Department of Children and Family Services, where he
was supervisor of a district office. He had helped Rev-
erend Blackburn develop this home for boys. Mr. Re-
netzky had administrative and supervisory responsibil-
ity over the entire staff at Peaceful Valley.

Peaceful Valley Ranch is a private child placement
home licensed by the Department of Children & Family
Services, is sponsored by WORK, Inc., a not-for-profit
corporation, and the Ranch charges a monthly fee for its
services. The Ranch is not a closed institution. There are
no fences or other restraints to prevent boys from leav-
ing the premises, nor can the Ranch accept a boy that
would exhibit a pathology requiring a real structured
and closed environment. The boys attend school in Car-
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linville, just like other children of that community, and
it was from school that Ora Hash “escaped” on October
7, 1968, to burn down Claimants’ sawmill.

In accepting the placement of Ora Hash at Peaceful
Valley, Mr. Renetzky had agreed to do a diagnostic
workup for the Department to determine whether Ora
was the type that they could handle at the Youth Ranch
or whether he should be placed elsewhere.

The Department had provided a brief report regard-
ing Ora’s mode of conduct, and Mr. Renetzky agreed
that it did indicate possible destructive behavior of some
sort. He also thought that a psychological and psychiat-
ric workup would also be in order, and this was re-
quested. However, he was told that he would have to go
through the Mental Health Center; that there was a
long waiting list, and that due to funds being frozen by
the State at this particular point, the Department of
Mental Health could not provide the psychological and
psychiatrict evaluation.

A few days after Ora Hash arrived at Peaceful
Valley, Ora picked up a hatchet and threatened to kill
another boy. “It nearly scared this boy to death,” Mr.
Renetzky said. Ora also threatened the house father,
stating that he would “burn Peaceful Valley down, and
would kill everybody in it.” Mr. Renetzky attempted to
reach the local district office of the Department of Chil-
dren and Family Services to request an immediate re-
placement of Ora Hash. Unfortunately, this was on a
weekend. Mr. Renetzky also tried to contact the Peoria
office and was unable to do so.

On the following Monday, Ora Hash did not stay in
school. That morning he set fire to the Eichen Brothers
Lumber Mill. The fire completely destroyed the lumber
mill and the forest surrounding the lumber mill. Ora
Hash also set fire to a barn housing farm machinery.
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Later in the afternoon, he came in and admitted setting
fire to the lumber mill and also the barn. Ora’s admis-
sion was made to Mr. Renetzky and the Macoupin
County Sheriff.

Mr. Renetzky told the Department of Children and
Family Services that Ora was so emotionally disturbed,
and in such dire need of treatment, that he should be
housed in Peoria State Hospital or confined temporarily
in a jail. When the Department’s Mr. Durward Guth
was removing Ora from Peaceful Valley Ranch to Zeller
Zone Center in Peoria, Ora explained to Mr. Guth just
how he started the fire that destroyed Claimants’ prop-
erty. Orawas then confined to the Peoria State Hospital
where a psychiatric analysis showed, among other
things, that Ora was a pyromaniac.

Mr. Renetzky who previously worked for the De-
partment of Children and Family Services for six years
testified that if he had been provided with detailed
background information concerning Ora’s destructive
propensities, he would have exercised more caution and
supervision in light of his problems.

Claimants support their claim for damages on more
than one theory of liability. First, Claimants contend
that the legislature has recognized absolute liability,
independent of common law negligence, for damage
done by an escaped inmate who is institutionalized by
departments or agencies of this State. Claimants cite the
following statute:

AN ACT concerning damages caused by escaped inmates of charitable,
penal, reformatory or other institutions over which the State has control.
Ill.Rev.Stat., Ch. 23, §4041.

4041. Claims. Whenever a claim is filed with the Department of Mental
Health, the Department of Children and Family Services, or the Department
of Corrections for damages resulting from personal injuries or damages to
property, or both, or for damages resulting from property being stolen,
heretofore or hereafter caused by an inmate who has escaped from a charita-
ble, penal, reformatory or other institutions over which the State has control
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while he was at liberty after his escape, the Department. . . shall conduct an
investigation to determine the cause, nature and extent of the damages and if
it be found after investigation that the damage was caused by one who had
been an inmate of such institution and had escaped, the Department may
recommend to the Court of Claims that an award be made to the injured
party and the Court of Claims shall have the power to hear and determine
such claims.

With considerable logic, Claimants compare the
above statute with the law of strict tort liability applied
to storage of explosivesor the recently developed area of
products liability. Claimants argue, “if a business or a
government stores, sells or houses persons or things
which are in themselves inherently dangerous, the bus-
iness or government should bear the loss of damage to
persons or property rather than the person victimized.”

Respondent questions the applicability of the above
statute on the grounds that Ora Hash was not an “in-
mate and did not “escape” from an “institution”. We do
not find much support for this contention in our dictio-
nary. We do, however, accept Respondent’s contention
that the above quoted statute does not impose absolute
liability, but rather the test is one of fault.

See-American States Insurance Company and Union Automobile In-
demnity Association v. State, 23 IlI.Ct.Cl. 47; Huff v. State of lllinois, 22
IILCt.Cl. 36.

Using the test of fault, Claimants contend that
Respondent was negligent in placing an emotionally
disturbed child with dangerous and destructive tenden-
cies in an unstructured licensed child care institution.
We believe the facts in this particular case support
Claimants’ contention as to Respondent’s negligence.

This Court fully appreciates the difficult task of
carrying out the policy and purpose stated in the
Juvenile Court Act, Ill.Rev.Stat. Ch. 37, §701-2. It obli-
gates the Respondent to balance the sometimes conflict-
ing interests of a child and the safety of the community.
We have often resolved doubtful cases in favor of the
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decision maker as in American States, et al. In the case
at bar, Respondent suggests that its course of action
might have been differentif it had the benefit of 20-20
hindsight vision. Hindsight, of course, does often mag-
nify acts of negligence that might go unnoticed if they
produce no disaster.

In this case we find that Respondent was negligent
in failing to exercise a reasonable degree of foresight in
the light of their ward’s past record. Respondent failed
to ascertain at the time it became guardian of Ora Hash
whether or not he exhibited pyromaniac or other ten-
dencies of a violent nature which would have required
that he be confined in a structured environment, be given
the mental care his condition demands, and the public
safety protected.

The conduct of Ora Hash in the first three institu-
tions in which he was placed after becoming a ward of
the State should have warned the Respondent that Ora
was not qualified for placement at Peaceful Valley
Ranch, and that such placement involved a foreseeable
risk to life and property. The police report of Ora’s
larceny and vandalism before he became a ward of the
State was part of his record. His numerous difficulties,
threats of violence, and total inability to adjust at the
several foster homes before going to Peaceful Valley
were known to the State. Failure to make a full disclo-
sure of all the facts to the director at Peaceful Valley
was a further act of negligence.

We do not accept Respondent’s general proposition
that a full disclosure of a ward‘s case history to a foster
parent should not be required “if to do so would seri-
ously mitigate against the placement of the child or a
third person’s acceptance of responsibility for the child’s
welfare.” It seems to us that failure to disclose essential
facts would amount to fraud in the inducement.
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The case at bar can be distinguished from the New
York case cited by the Respondent, Seavy v. State of New
York,216 N.E.2d 613, although the facts are strikingly
similar:

Claimants, who owned a dairy farm, filed a claim against the State for
the destruction of barn and contents by fire set by mentally retarded young
man, on ground that the Claimants accepted custody of the young man as a
farm worker because of alleged misrepresentation of the character of the
young man by the State’s agent, and on ground that the State was negligent
in transferring the young man to the Rome State School, which is operated by
the State Department of Mental Hygiene for the care and training of men-
tally retarded individuals.

The New York Court of Claims, William G. Easton, J., entered a
decision dismissing the claim after a trial, and the owners of the dairy farm
appealed.

The Appellate Division, Goldman, J., entered an order which, by a
divided court, affirmed the judgment entered on the decision of the Court of
Claims, and held that the burning of the barn was unforeseeable from the
young man’s past history of quick temper and disagreeable behavior and one
incident of suffering burns after having spilled cleaning fluid on his body, and
that the State was not liable though details of entire past history of the young
man had not been disclosed to the Claimants. Williams, P.M., and Bastow, J.,
dissented.

We believe the case at bar differs from the above New
York case in the foreseeability of the risk involved. To
the extent that it does not, and on the issue of full

disclosure, we would agree with the dissenters in the
New York Appelate Division.

We can agree with that court’s finding that the
burning of a barn was unforeseeable based on their
young man’s past history of “quick temper and diagree-
able behavior.” That would be a mild description of the
record of Ora Hash. Ora had commmitted a violent
crime just before he became a ward of the State; was
found to be uncontrollable by four institutions; had
made repeated threats to commit murder and arson;
and, after the last threat was carried out, was found to
be a pyromaniac. This determination was much too long
delayed.
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We must assume that the State’s failure to disclose
full details of the ward’s entire past history was not a
decisive factor in the New York case quoted above. In
any event, we believe the rule is properly stated by the
California Supreme Court in Johnson v. State, 69 Cal.2d
782; 447 P.2d 352. As that rule would be applied here,
the State owed a duty to fully inform Mr. Renetzky of all
matters that its agents knew or should have known that
might cause Ora Hash to endanger the persons or prop-
erty of the residents of Macoupin County.

The facts in this particular case do establish that
the State failed to exercise a reasonable degree of care
in the light of its ward’s admitted propensities for vio-
lence which existed before the fact which caused Claim-
ants’ loss. This is not to say that the State is an insurer
against any loss that might be caused by a ward or
inmate any more than the parole board should be held
to guarantee that a parolee will commit no further
crimes. See our recent opinion in Flaim v. State,
Il1.Ct.CL. No. 5442, filed June 11, 1975.

On the question of damages, the only testimony
before this court is that of the Claimants and their
appraisers. Claimant Harold K. Eichen testified that, as
a result of the fire, the brothers had to pay $600.00 to
the fire department to come to the scene of the fire, and
lost income of $7,825.00as a direct result of their
sawmill being burned by Ora Hash. Mr. Eichen also
testified that he did receive insurance proceeds of
$400.00. J. Glen Meyers who had operated a sawmill
himself for some 20 years testified that the buildings
that were destroyed had a fair market value of
$5,000.00;that the “sawmill” had a fair market value of
$4,000.00; the edger was valued at $1,500.00;saw blade
at $2,292.00;and logs and lumber in inventory at
$594.00. Isqdore Bertinetti testified that the pulleys,
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belts, motor and tools that were destroyed had a
minimum value of $4,312.00.

The appraisers testified that the figures given were
either minimum replacement values or the fair market
value of the various items that were destroyed in the
fire. The total of the income lost, equipment, tools and
buildings that were destroyed in the fire is $26,123.00.
This figure, reduced by the $400.00 received by the
Eichens from their insurance carrier, reduces the total
loss to the amount of $25,723.00. Respondent does not
contest the accuracy of this figure as fairly representing
Claimants’ actual pecuniary loss.

At the time of Claimants’ loss, the statutory limit on
awards for damages in tort cases was $25,000. Since the:
operation of the sawmill was a partnership, Haroldl
Eichen and Charles Eichen are each entitled to be
awarded one-half of said compensable loss.

Claimants are hereby awarded damages for their
property loss as follows: Twelve Thousand Five Hundred!
Dollars ($12,500) to each Claimant.

To Charles Eichen the sum of $12,500.
To Harold Eichen the sum of $12,500.

(No.5602—Claim denied.)

Jup J. Rey, Claimant,us. STATE oF ILLiNois, Respondent.
Opinion filed September 77, 1975.
WiLLiam R, Dunn and WiLL GIERACH, Attor-
neys for Claimant.

WiLLiam J. Scott, Attorney General; SAUL R.
WEXLER and MARTIN A. SoLL, Assistant Attorneys
General, for Respondent.
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NEGLIGENCE — proof of prior notice. The duty of the State to motorists
using public highways is to exercise ordinary care to keep them reasonably
safe for use. Where evidence failed to indicate prior knowledge of flooding by
State officials, liability does not arise.

CONTRIBUTORY NEGLIGENCE — burden of proof. A Claimant must sustain
the burden of proving himself free from contributory negligence in order to
recover for negligence by the State.

Burks, J.

Claimant in this action seeks damages for personal
injuries he sustained when he drove his car into an
accumulation of water on a State highway, lost control
of his vehicle, and struck another automobile coming
from the opposite direction.

Claimant contends that his accident was caused by
negligence of the Respondent in failing to prevent the
accumulation of water at the site of the accident by
providing adequate drainage, in failing to provide
adequate warning of this dangerous condition of the
highway by posting signs or barricades, and in failing to
detect the existing hazzard by adequately patrolling the
highway.

Coming home from his work in Aurora at about
5:30 p.m. on January 28, 1968, Claimant was driving
alone in his Volkswagen in a northeasterly direction on
Ilinois Route 171, a mile east of Route 83, in Lemont
Township of Cook County.

It was dark. The weather was drizzly and raining
all that day. The highway was wet. Claimant was famil-
iar with the stretch of road on which his accident oc-
curred, having driven it at least 30 times, but on his
way to work earlier that day he had taken the toll road
instead. In the 35 minutes he had been driving on his
way home, Claimant noticed puddles of water on the
highway, but no large accumulations until he struck the
water extending several car lengths across the highway
and stated in Claimant’s brief to be four inches in depth.
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Claimant said he was driving about 45 mph; that
his windshield wipers were on; that traffic was medium;
that he saw the headlights of an approaching car when
he struck the water and lost control of his car. Claimant
was on the wrong side of this two lane highway when it
smashed into the oncoming automobile driven by Frank
Kovalis, Respondent’s eyewitness to the accident.

Claimant was not wearing his seat belt, and he
suffered a broken leg above the knee. He never got out
of his car, and did not know the depth of the water. He
was in shock when they brought him to the Community
Memorial Hospital in La Grange where he remained for
eight days. His medical bills were covered by insurance,
but he suffered a substantial loss of wages, damages to
his car, and a 14 inch scar on his right leg which is
weather-sensitive and curtails some of his normal ac-
tivities.

After a careful reading of all evidence submitted in
this case, the Court is still mystified as to how the
accumulation of water appeared on the highway at the
time and place of the accident, in the absence of any
proof of an extreme downpour of rain at that particular
location. All witnesses familiar with area testified that
there was no evidence of any prior flooding in that area.
The evidence is also clear that the State had no prior
actual notice of any accumulation of water, although the
State Police patrolled the area twice a day.

The first question before us is whether the State
had constructive notice of a dangerous condition on its
highway and failed to take appropriate measures within
a reasonable time to warn users of the highway of such
dangerous condition. Gray u. State, 21 Ill.Ct.Cl. 521;
Visco u. State, 21 Ill.Ct.Cl. 480; Dockry u. State, 18
.Ce.ClL 177.
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The second question, of course, will be whether the
Claimant was free from any negligence that contributed

to his accident. Maki u. Frelk, 40 Ill.2d 193; Schuck &
Maryland Casualty u. State, 25 I11.C¢t.CI. 209.

For answers to the above questions, we will first
summarize the testimony of the three witnesses called
to testify on behalf of the Claimant other than the
Claimant himself and his wife.

Claimant first called Howard Farthing, a State
Trooper who was on duty at the time of the accident and
who received a call from State Police Headquarters
about 20 minutes after the accident. When he arrived at
the scene there were three police cars there ahead of
him, and there were two wrecked cars, Claimant’s
Volkswagen and a Plymouth partially in the ditch.

Claimant was sitting in his Volkswagen when Of-
ficer Farthing arrived. The people in the other car had
already been taken to the hospital. Officer Farthing, by
walking in the water on the highway, determined its
depth to be four inches and said it was several car lengths
covering both sides of the highway.

Officer Farthing radioed headquarters and re-
quested barricades. He then issued a traffic citation to
the Claimant for “improper lane usage”. Though he said
the center line was not visible under the water.

Although he was patrolling a different area that
day, Officer Farthing had patrolled the accident site
numerous times before; said this particular stretch of
road is patrolled at least once every eight or nine hours;
that no reports had come in prior to or after he came on
duty at 4:00 p.m. as to any flooding condition of the road
in this area. He said the road was level in the vicinity of
the accident, with no low or high spots, and no curves.
He was never aware of any accumulation of water on
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the road in this vicinity at any prior time. He said the
road was in good repair and the shoulder was grassy.

Claimant then called George Zarins, an employee of
the Illinois Division of Highway Communications
Center whose duties were to receive and log radio
transmissions. He testified that on the night of the
accident he received a radio report from the State Police
at 6:35 p.m. that barricades were required or requested
at the scene of the accident. Zarins also disclosed that he
checked the radio logs for an hour or two before the 6:35
p.m. report and determined that no earlier requests for
barricades were received, but he didn’t check the records
for any report beyond that.

Highway Field Engineer Raymond Kristopaitis
who next testified on behalf of the Claimant stated that
he too examined the State Highway Communications
Log for January 29, 1968, and failed.to see any actual
notification prior to the time of the accident of flooded
road conditions or requests for barricades.

Respondent’s witness, State Trooper Earl Enders,
stated that he was very familiar with the site of this
accident, since he patrolled and resided in the area for
the past ten years. He confirmed that the police patroll-
ed the area in every eight hour shift, and further stated
that, based upon his ten year experience within the
area, he had no knowledge of any prior flooding condi-
tions at the scene of this accident. He concluded that the
drainage in the area was good. Claimant’s witness, Ray
Kristopaitis, the Field Engineer for the Division of
Highways, had earlier testified that this section of the
highway was in good shape, didn’t need any repairs, and
that no repairs in the roadway were made following the
accident.

Frank Kovalis, whose auto was struck by Claimant
in the collision, testified that he drove past the accident
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site at least once a week and, therefore, was very famil-
iar with the highway. He, too, stated that he never
noticed any water accumulation on the road prior to the
night of the accident.

We find the evidence to be overwhelming that the
State had no knowledge of the flooded highway prior to
the accident, and no knowledge of any prior road flood-
ing at or near the scene of the accident.

Claimant argues that circumstantial evidence
should support our finding of constructive notice, viz., in
the absence of proof of a heavy rainfall, an accumulation
of water four inches deep and 80 feet long could riot have
accumulated suddenly, but must have built up over a
period of time, and that, since the State Police patrolled
the area twice a day, the condition should have been
discovered and reported. The logic of this argument
overlooks the possibility, or even the probability, that
the water accumulated within a 12 hour period since the
area was last patrolled.

Claimant testified that there was a “medium”
amount of traffic on this highway at the time of his
accident, and the evidence shows that there had been no
other accident in this vicinity. Apparently all other
drivers noticed the water, reduced their speed, and kept
their cars under control while passing through it. This
includes the only eyewitness to the accident other than
the Claimant himself. Frank Kovalis, whose car was
struck by the Claimant, had no difficulty in keeping his
Plymouth under control and staying in his own traffic
lane. None of the other motorists who drove through the
water apparently considered it sufficiently hazardous to
report it to the police.

The Secretary of State’s booklet, Rules of the Road,
states at page 28:
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“Regardlessof the limits which may be posted, the law also provides that
no person shall drive at a speed which is greater than is reasonable and
proper with regard to traffic conditions and the use of the highway, or which
endangers the safety of any person or property.”

The evidence in this case draws us inexorably to the
conclusion that the probable cause of Claimant’s acci-
dent was his failure to use ordinary care for his own
safety on this particular occasion.

Claimant’s headlights should have picked up a body
of water 80 feet long before he entered it. The highway
was straight and level for a long distance before he
approached the water. There was nothing but rain to
obstruct Claimant’s vision. He entered the water at a
speed of 45 miles per hour, well below the speed limit,
but a speed that was apparently unsafe and excessive
under the conditions prevailing.

Claimant admitted that “he lost control of his car”
when he hit the water. In Schuck & Maryland Casualty
Co. v. State oflllinois, 25 I1{.Ct.ClL. 209, this Court denied
Claimants’ recovery based upon an accident allegedly
due to the failure of the State to maintain a frontage
road. Noting that “it is the duty of a driver to keep his
vehicle under control,” we found, as we do in the case at
bar, that the Claimant “has shown no hazardous or
dangerous condition of which the State had either actual
or constructive notice. There have apparently been no
accidents or complaints in regard to this portion of the
highway. . . ”

The duty of the State to motorists using public
highways is to exercise ordinary care to keep them
reasonably safe for such use. Rains v. State of Illinois, 25
I11.Ct.CL. 330. In the instant cause we find that the State
has not failed in this duty, since it had no notice, actual
or constructive, of any flooding of the highway.
Moreover, we find that Claimant failed to prove that he
was free from contributory negligence at the time of the
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accident. Any finding of liability against the Respondent
under these circumstances would be tantamount to de-
claring the State to be an insurer against all accidents
which occur on its highways. That would be contrary to
our rulings followed in many previous claims of this
kind. Beenes u. State of Illinois, 21 1ll.Ct.Cl. 83; Hook u.
State of lllinois, 22 Ill.Ct.Cl. 629; Gray u. State of Il-
linois, 21 Ill.Ct.CIl. 521; Link u. State of Illinois 24
Il1.Ct.Cl. 69; Vesciv. State of Illinois 24 I1l.Ct.CIL. 23.

This claim must be and is hereby denied.

(No. 5671—Claim Affirmed.)

MARGARET Manos, Claimant,us. STATE oF lLLINOIS,
Respondent.

Opinion filed March 8, 1976.
RoBERT Lisco, Attorney for Claimant.

WiLLiam J. ScotTt, Attorney General; SauL R.
WEXLER, Assistant Attorney General, for Respondent.

HicrwAvs—duty of State. The State of Illinois is not guilty of negligence
unless it has reasonable notice of a dangerous condition and fails to warn the
motoring public.

SAME —negligence. Evidence indicated that Respondent was fully aware
that highway where Claimant’s deceased was injured was rough, with
numerous chuck holes, when cold patches were used to try to eliminate these
chuck holes.

HOLDERMAN, J.

This matter comes before the Court after oral ar-
gument on the Petition for Rehearing and the Claim-
ant’s Answer to Respondent’s Petition for Rehearing.

The Court, having heard oral arguments in said
cause and having examined the Respondent’s Petition
for Rehearing, together with Claimant’s Answer to said
petition, does find:
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That the highway where the accident occurred is
one that is very heavily travelled, and from the evidence
and the record, it appears to be clear that it is a very
rough highway with numerous chuck holes, some of
them of considerable size. It is apparent that Respon-
dent was fully acquainted with this situation and that
cold patches were used to try to eliminate chuck holes
and a dangerous situation.

The testimony of the service station operator in the
immediate vicinity is uncontradicted when he stated
that this condition had existed for a long period of time.

This Court has repeatedly held that the State of
Ilinois is not an insurer against all accidents happening
on its highways.

This Court has also held that it is incumbent upon
the State of Illinois to warn the travelling public of
dangerous conditions as they exist.

It is the opinion of this Court that the State did not
warn the travelling public in this particular instance as
it could have done by warning signs, rough pavement
signs, or other signs that would alert the motorist of the
fact that there was a dangerous condition existing.

It is incumbent upon the State to reasonably main-
tain the roads and highways in a safe condition and to
warn the travelling public if dangerous conditions exist.
This doctrine was clearly set forth in the case of
Scudiero us. State of Ill., 26 Ill.Ct.Cl. 457 where the
following statements were made by the Court:

Although Claimants’ witnesses testified that they saw no warning signs,
Respondent’s witnesses stated that there were rough pavement signs every
two miles. This hardly seems adequate when there was no sign at the spot,
which all parties stated was one of the worst. Respondent could have exer-
cised reasonable care in maintaining the area by doing the patching job,
which took 45 minutes instead of the ‘patch holes’ job, which was known not
to last in heavy traffic, which occurred daily. Respondent’s witness, Mr.
Galus, also testified that it would have been possible to put up barricades and
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flashers if an area is impossible to repair. The condition in question had
lasted at least three days to two weeks before the accident. Respondent,
through its daily inspections, knew or should have known of the dangerous
condition of the road.

Although the State is not an insurer of all who travel on its highways, it
does have an obligation to keep its highways in a reasonably safe condition
for motorists traveling over them. If the highways are in a dangerously
defective condition, the State is negligent if it does not notify the public of
such condition.

It is the opinion of this Court that the State failed
in its duty to properly warn the public, and that the
death of Harry Manos logically followed such neglect.
The decision heretofore rendered in this matter is con-
firmed and the petition for rehearing is denied.

(No0.5730—Claimant awarded $5,000.00.)

RutH M. NAavH, Claimant,us. STATE oF ILLINOIS, Respondent.
Opinion filed August 13, 1975.

STANLEY WERDELL and CHARLES DEAN CONNER, At-
torneys for Claimant.

WiLLiam J. ScotTt, Attorney General; SauL R.
WEXLER, Assistant Attorney General, for Respondent.

NEGLIGENCE—duty of State t0 third person by acts of inmates. The State is
required to exercise reasonable care in restraining and controlling dangerous
insane persons committed to its custody, so that they will not have the
opportunity to inflict a foreseeable injury upon others.

BuURKs, J.

This claim is brought by the Claimant to recover
damages for an assault and battery upon her person by
one Carl Kowack, a patient at the John J. Madden Zone
Center, a mental institution under the jurisdiction of
the State.

On June 4, 1969, the Claimant, a registered nurse

for 27 years and actively so engaged, was employed by
the Veterans Administration Hospital at Hines, where
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she had been employed for 19 years, following her ser-
vice in the U. S. Army Nurse Corps. At the time of her
injury she was a staff nurse at Hines, worked the night
shift, and lived on the grounds.

Adjacent to the Veterans Administration Hospital
is a mental institution, the John J. Madden Zone
Center, separated from the Veterans Administration
installation by a concrete fence approximately six feet
high running around the mental institution. A person
can enter the Veterans Administration grounds through
a gate in the fence. The nurses’ quarters, where Claim-
ant lived, are about two blocks away from the fence.

At about 6:30 p.m., on June 4, 1969, the Claimant
left the nurses’ quarters and entered her car parked
across the road. Carl Kowack, later identified as a
patient escaped from the State mental institution, got
into the car on the side opposite the driver’s side as
Claimant was sitting in the car and demanded that she
give him her keys.

When she refused to give him her keys, he brutally
assaulted the Claimant, beat her severely about the
face, as graphically shown in Claimant’s photo exhibits,
and as related by Claimant in the record.

By stipulation, the parties agreed that Claimant’s
assailant, Carl Kowack, was committed by court order
to Chicago State Hospital, a State institution, on May
22, 1969. Kowack was transferred to John J. Madden
Zone Center on May 28, 1969, to receive more intensive
care and better therapy since the staff-to-patient ratio at
the Zone Center is one-to-one, whereas, at Chicago State
Hospital it is more like one staff member for 25 or 30
patients, according to Dr. Ernesto Lopez, a psychiatrist
on the staff of the John J. Madden Zone Center in
charge of Kowack. He was preliminarily diagnosed as
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suffering from an acute anxiety reaction with a schizoid
personality .

Two days later, Kowack escaped from the hospital
and was found wandering on the grounds of the Hines
Hospital immediately adjacent to the State institution.
He was placed in restraints that evening. Kowack was
released from restraints on the following day on the
order of Dr. Ernesto Lopez, a licensed psychiatrist, in
the exercise of his medical judgment. Dr. Lopez
explained that the patient appeared calm, and that a
patient cannot be restrained indefinitely “since a pa-
tient suffering from acute anxiety reaction would view
restraints as a possible form of punishment.”

Four days later Kowack escaped through a window
at approximately 6:15 p.m. and attacked the Claimant.

He was returned to the Madden Zone Center by
guards from Hines Veterans Hospital and was there-
upon placed in restraints. He was kept in these re-
straints the following two days.

Kowack had not previously been hospitalized in a
State institution, and there was no evidence in the
record as to any previous acts of violence. However, his
court commitment as “a person in need of mental treat-
ment” contemplates the following definition of that term
as used in the Mental Health Code, I/{.Rev.Stat., Ch. 95%
§1-11:

... a person who “reasonably expected at the time the determination is
being made or within a reasonable time thereafter to intentionally or unin-
tentionally physically injure himself or other persons....”

After further conversations with Dr. Lopez, Respon-
dent stipulated that Carl Kowack, suffering from acute
anxiety reaction with schizoid personality, recognized
that he was unable to control his impulses, and that he
might be dangerous.
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In Eichen u. State, Ill.Ct.CIl. 5589, August 8, 1975,
we held that absolute liability, in the absence of negli-
gence, is not imposed on the State by statute known as:

AN ACT concerning damages caused by escaped inmates of charitable,
penal, reformatory or other institutions over which the State has control.
Ill.Rev.Stat., Ch. 23,8 4041.

The record before us is amply sufficientto support a
finding that the State was negligent in failing to pre-
vent the second escape of Carl Kowack from the John J.
Madden Zone Center. The negligence of the State in
failing to guard the walls and gate adequately and to
otherwise supervise the movements of Carl Kowack
within the grounds of the Madden Zone Center is par-
ticularly glaring if we consider Dr. Lopez’s testimony
that the “staff to patient ratio at the Zone Center is
one-to-one.”

Respondent concedes that Claimant’s assailant had
escaped four days before he attacked the Claimant, and
that the attending physician knew he “might be danger-
ous.” It is not essential that the precise consequences
which actually resulted therefrom should have been
foreseen. 1.L. P. Negligence § 105. As we said in Paulus
u. State, 24 Ill.Ct.CI. 215, 216, “We believe that, under
the circumstances, the State was negligent in not pro-
viding better security for a potential risk.”

There is no evidence of any contributory negligence
on the part of the Claimant. As we said in Callback u.
State, 22 Ill.Ct.ClL. 722, 733:

Claimant had no reason to believe that she would be attacked by a
wandering insane man in the early hours of the morning or at any hour. She
had no reason to believe that such a man would be allowed to roam the
grounds unattended and alone. She was not, in our judgment, guilty of
contributory negligence. The facts establish that she was exercising due care
and caution for her own safety, and did nothing to incur the injury or incite
the assault.

Since Claimant was an employee of the Veterans
Administration Hospital, she incurred no financial loss
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for her hospital and medical expenses. However, she
sustained some noticeable permanent injuries to her
face. Examining Claimant’s eight color photo exhibits
showing the condition of Claimant’s face after the beat-
ing, it isremarkable that the permanency of her injuries
was not more severe.

Dr. Robert Dirmish, who treated Claimant the
night she was assaulted and examined her again on the
day of the hearing, testified that, as a result of the
beating, she sustained minimal permanent changes in
the soft tissue adjacent to her right jaw, causing the
right side of her face to be less full than the left, and
causing thereby a small but noticeable facial asym-
metry.

The Claimant, Ruth M. Nayh, is hereby awarded
damages for her personal injuries in the sum of Five
Thousand Dollars ($5,000.00).

(No. 5748 — Claimants Awarded $40,000.00.)

JamEs BiLoDEAu, Et Al., Claimants, us. STATE oF ILLINOIS,
Respondent.

Opinion filed June 30,1976.
CrAIG A. RIDINGS, Attorney for Claimant.

WiLLiam J. ScoTT, Attorney General; EbwarD L. S.
ARKEMA, Jr., Assistant Attorney General, for Respon-
dent.

Hicuwavs—duty of State. The State is guilty of negligence when,
knowing it is reasonably foreseeable that an accident will occur at an
intersection in the absence of a stop sign, a stop sign is not erected.

EVIDENCE —contributory negligence. Any contributory negligence of a
driver is not attributable to passengers of an automobile. Where evidence
indicates a driver is unfamiliar with an intersection, a warning sign did not
state the distance to an intersection, and that the driver of another car was
negligent, contributory negligence does not exist.
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PerLIN, C. J.

This is an action for wrongful death and personal
injuries in which Claimants allege that the State was
negligent in maintaining a stop sign at the northwest
corner of the intersection of U.S. Alternate 30 and
Meridith Road in Kane County, Illinois. Claimants con-
tend that the negligence of the State was the proximate
cause of an automobile collision at the intersection in
which James Bilodeau, Michael Bilodeau and Gerald
Bilodeau were injured, and Natilie Bilodeau sustained
injuries which resulted in her death.

U.S. Alternate 30 runs in an easterly and westerly
direction. Meridith Road runs in a northerly and south-
erly direction. The speed limits on both roads in the
vicinity of their intersection were 65 miles per hour.
Alternate 30 was the preferred road, and its intersection
with Meridith Road was protected by stop signs which
halted north and southbound traffic on Meridith Road.
Approximately 838 feet north of Alternate 30 on
Meridith Road there was a warning sign indicating a
stop sign ahead. The warning sign did not indicate the
distance to the stop sign.

At approximately 10:30 a.m. on January 28, 1968,
Illinois State Trooper Ray D. Winstead was driving
southbound on Meridith Road. As he approached the
intersection with Meridith Road he noted the warning
sign indicating a stop sign ahead. When he reached the
intersection he noted that the stop sign on the northwest
corner, which halted southbound traffic on Meridith
Road, was lying on the ground. Winstead testified that
although he was looking for the sign he drove almost
into the intersection before he saw it lying at the side of
the road.

Winstead immediately radioed a report of the
downed sign to his headquarters. The Illinois State
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Police radio log sheet for January 28, 1968 reflects that
this call was received at 10:40 a.m. Winstead then
attempted to reset the sign but was unable to do so.
After a few minutes he left the sign in the same position
as he had found it and left the intersection unattended
to resume his patrol.

Approximately two hours later, Claimants were
proceeding south on Meridith Road. Natilie Bilodeau,
then 22 years of age, was driving. Her husband James,
their three year old son Michael, and her brother-in-law,
Gerald Bilodeau, were passengers in the car. They were
driving to Aurora to visit James Bilodeau’s sister and
were unfamiliar with the area as they had never before
made the trip.

Richard A. Moecher and Jean Ann Moecher were
the sole eyewitnesses to the accident. Called as Claim-
ants’ witnesses, they said that the Bilodeau car pro-
ceeded through the intersection without stopping. At the
same time a car which was northbound on Meridith
Road ignored the stop sign for northbound traffic and,
without slowing, entered the intersection and turned
west onto Alternate 30 directly in front of the Bilodeau
car. The northbound car, driven by one Hugh Spears
and carrying five passengers, collided head on with the
Bilodeau car at approximately the middle of the inter-
section.!

Trooper Winstead arrived at the accident site
shortly after the collision. He said that the downed stop

1. All of the occupants of the Spears car were killed. In Merchants National
Bank of Aurora, et al. v. State, No. 5600, filed January 9, 1973, amended
opinion filed October 26, 1973, a companion case to the instant action, the
administrators of the estates of the passengers of the Spears car brought suit
against the State for the wrongful deaths of those individuals. Neither Mr.
nor Mrs. Moecher, the sole eyewitnesses to the collision, were called to testify
in that action. The case was tried on the theory that the Spears car was
eastbound on Alternate 30 when it struck the Bilodeau car, apparently on the
basis of the locations of the Spears and Bilodeau cars when they came to rest
after the collision.
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sign on the northeast corner of the intersection was in
the same position as he had left it about two hours
earlier.

In order to recover for the wrongful death of Natilie
Bilodeau, and for the injuries to the other occupants of
the Bilodeau car, Claimants bear the burden of proving
by a preponderance of the evidence that Respondent was
negligent in maintaining the intersection of Alternate
30 and Meridith Road; that the negligence of Respon-
dent was the proximate cause of their damages; and that
they were themselves free of contributory negligence.

The issue of whether the State was negligent in
maintaining the intersection was decided by this Court
in Merchants National Bank of Aurora, et al. v. State,
No. 5600 filed January 9, 1973, amended opinion filed
October 26, 1973. There this Court held that the conduct
of Trooper Winstead, in leaving the intersection unat-
tended after he had actual notice of the downed stop
sign, constituted negligence.

As we said in our amended opinion in Merchants Na-
tional Bank,

In a nutshell, the Respondent, after receiving actual knowledge of said
dangerous condition, literally walked away from the dangerous condition and
thus allowed the hazardous condition to remain, which eventually caused the
death of claimants’ decedents.

Our earlier holding in Merchants National Bank,
supra, that Respondent was negligent in not taking
some action to protect the intersection once it had actual
knowledge of the downed stop sign, is determinative of
that issue in this action.

We next turn to the issue of proximate cause. Re-
spondent argues that the negligence of Hugh Spears
who ran a standing stop sign and drove into the path of
Claimants’ car was the proximate cause of the accident.
Respondent contends that it could not have reasonably
foreseen Spears’ negligence.
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It is clear that there may be more than one proxi-
mate cause of an occurrence. The act of one party may
create a dangerous condition which may permit an acci-
dent to occur given the negligence of another party. If
the negligence of the second party could have reason-
ably been foreseen by the party who created the danger-
ous condition, then that party may be held legally re-
sponsible for the resultant damages. As stated in
Johnson u. City of East Moline, 338 Ill.App. 220, af-
firmed 405 111. 460:

What constitutes proximate cause has been defined in numerous deci-
sions, and there is practically no difference of opinion as to what the rule is.
The injury must be the natural and probable result of the negligent act or
omission and be of such character as an ordinarily prudent person ought to
have foreseen as likely to occur as a result of the negligence, although it is
not essential that the person charged with negligence should have foreseen
the precise injury which resulted from his act. (citing cases) The intervention
of independent concurrent or intervening forces will not break the causal
connection if the intervention of such forces was itself probable or foresee-
able.

The question thus becomes whether Respondent
could have reasonably foreseen that an accident would
occur in the absence of a stop sign. Again, our earlier
decision in Merchants National Bank, supra, is disposi-
tive. We there held that it was reasonably forseeable
that an accident would occur at the intersection in the
absence of the stop sign, and we, therefore, hold that the
negligence of Resp